The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 1,
4, 6-36 and 38-40, all the clainms remaining in the present
application. A copy of illustrative claim1l is appended to
t hi s deci si on.

The exam ner relies upon the follow ng references as
evi dence of obvi ousness:

Smal|l et al. (Small) 3,772,169 Nov. 13,
1973

Joki nen et al. (Jokinen) 4,783, 274 Nov.
08, 1988
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Lal 5,338,471 Aug. 16,

1994

The present application was copending with and was
related to U.S. Serial No. 08/474,295, filed June 7, 1995. An
appeal was taken to this Board in the related application and,
in a decision dated May 26, 1999, the Board affirned the
examner's rejection under 35 U S.C. 8§ 103 over references
presently applied by the examner. Al the appeal ed clains
stand rejected under 35 U.S.C. 8 103 as bei ng unpatentabl e
over Lal in view of Small and Joki nen.

Under the headi ng GROUPI NG OF CLAI M5 at page 3 of the
brief, appellant asserts the patentability of claim1 and
states that "[s]ince clains 4, 6-36 and 38-40 depend or
ultimately depend fromclaim1l, they |likew se are patentable.”
Accordi ngly, since appellant has not presented separate
argunents for any of the dependent clains on appeal, all the
appeal ed clains stand or fall together with claiml. 1lnre
Ni el son, 816 F.2d 1567, 1572, 2 USPQ2d 1525, 1528 (Fed. G r
1987). See also 37 CFR 1.192 c(7) and c(8).
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We have carefully considered each of appellant's
argunents for patentability. However, we are not persuaded by
appel l ant that the exam ner has commtted reversible error in

finally

rejecting the appealed clainms. Accordingly, we will sustain
the exam ner's rejection for essentially those reasons
expressed in the answer, and we add the following primarily
for enphasis.

Appel | ant does not dispute the exam ner's factual
determ nation that Lal, the present inventor, discloses a
conposition conprising a nmaj or anount of the clained
triglyceride oil, a pour point depressant that is of the sane
nature as the clained conponent, and a viscosity inprover. In
addi tion, appellant does not dispute the exam ner's finding
t hat Joki nen establishes that the index inprovers disclosed by
Lal and hydrogenated aliphatic conjugated di ene/ nono-vi nyl
aromati ¢ random bl ock copol yners, are art recogni zed
equi val ents, or that Small evidences the conventionality of
utilizing hydrogenated random bl ock copol yners of styrene and
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but adi ene in the |ube oil conpositions wherein "the copol yner
contai ns 30-44 w % of butadi ene and 56-70 wt % of styrene and
wher ei n hydrogenation renoves at | east 95% of the ol efins
unsaturation (See col. 2, lines 4-10)" (sentence bridgi ng

pages 3 and 4 of answer). Finally, appellant does not contest

t he reasoni ng underlying the exam ner's |egal conclusion that

"[1]t woul d have been obvious to

one of ordinary skill in the art to have utilized the styrene-
but adi enes copol yners taught by Small in the conposition of
Lal because (1) Lal desires a viscosity index inprover, (2)
Joki nen teaches that those viscosity index inprovers taught by
Lal are art recogni zed equival ents of styrene-butadi ene
copol yners, and (3) Small teaches that the use of copolyners
of this type are conventional in the lubricant art" (page 4 of
answer, first paragraph).

It is appellant's contention that Jokinen does not
di scl ose the high degree of nonounsaturation of the clained
triglyceride oil, and that Small provides no teaching of
enpl oyi ng vegetable oils instead of synthetic lubricating oils
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or mneral lubricating oils. Appellant concludes that
“"[t]here is no teaching in Lal that could conpensate for the

previ ously enunerated deficiencies of Jokinen et al. and Snall

et al." (page 4 of brief, last full paragraph).

The fatal flaw in appellant's argunent is that it fails
to address the basis of the examner's rejection. Appellant
presents no argunent in rebuttal to the examner's rationale
that it would have been obvious for one of ordinary skill in
the art to enploy a hydrogenated random bl ock copol yner of

styrene and

but adi ene of the type disclosed by Small as a viscosity

i nprover in the conposition of Lal, i.e., appellant has not
expl ai ned why one of ordinary skill in the art would not have
considered it obvious to nodify the conposition of Lal in the
manner proposed by the exam ner. In essence, we find
appellant's argunents to be non-responsive to the thrust of
the exam ner's rejection. W also note that appell ant bases
no argunents upon objective evidence of nonobvi ousness, such
as unexpected results.

One final point remains. In the event of further
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prosecu-tion of the subject matter at bar, such as by way of a
continuing application, the exam ner should al so consider a
rejection under 8 103 over Jokinen in view of Small for the
reasons articulated in the Board's decision in the rel ated
application referenced above.

I n conclusion, based on the foregoing and the reasons
wel | -stated by the exam ner, the exam ner's decision rejecting

the appealed clains is affirned.

No time period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR

§ 1.136(a).

AFFI RVED

EDWARD C. KI M.I N
Adm ni strative Patent Judge )
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APPENDI X A

1. A conposition, conprising;

(A) fromabout 95-98.8 parts by wei ght of at
| east one vegetable oil or synthetic triglyceride
oil of the fornula

o)
¢
CH,O0C- R

G
| o)
| ¢
CH ©0C- R
G
| o)
¢
CH,O0C R®

wherein R, R and R® are aliphatic groups that are at
| east 60 percent nonounsaturated and contain from
about 7 to about 23 carbon atons, or a derivative

t her eof ;

(B) fromabout 0.1-2.5 parts by weight of a
hydr ogenat ed bl ock copol ynmer conprising a nornal
bl ock copol ymer or a random bl ock copol yner, said
nor mal bl ock copol ynmer made froma vinyl substituted
aromati ¢ and an aliphatic conjugated di ene, said
nor mal bl ock copol ynmer having fromtw to about five
pol ymer bl ocks with at |east one polynmer bl ock of
said vinyl substituted aromatic and at | east one
pol ymer bl ock of said aliphatic conjugated diene,
sai d random bl ock copol yner made from vi nyl
substituted aromatic and aliphatic conjugated diene
mononers, the total amount of said vinyl substituted
aromatic blocks in said block copolyner being in the
range of from about 20 percent to about 70 percent
by wei ght and the total anount of said diene bl ocks
in said block copolynmer being in the
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range of from about 30 percent to about 80 percent
by wei ght; the nunber average nol ecul ar wei ght of
sai d normal bl ock copol ynmer and sai d random bl ock
copol ymer being in the range of about 5,000 to about
1, 000, 000; and

(C© fromabout 0.1-2.5 parts by weight at | east
one pour point depressant.
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